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mine the generally prevailing meaning in
an insurance contract, Louisiana courts of-
ten resort to the use of Black’s Law Dic-
tionary.19  According to Black’s, ‘‘actual
loss’’ is ‘‘[a] loss resulting from the real
and substantial destruction of insured
property.’’20  Black’s makes reference to
‘‘actual loss’’ when it defines ‘‘actual dam-
ages’’ as ‘‘[a]n amount awarded to a com-
plainant to compensate for a proven injury
or loss;  damages that repay actual loss-
es.’’21  In contrast, Black’s separately de-
fines ‘‘consequential loss’’ as ‘‘[a] loss aris-
ing from the results of damage rather than
from the damage itself,’’ and notes that it
is ‘‘[a]lso termed indirect loss;  consequen-
tial injury.’’22  According to Black’s, ‘‘con-
sequential damages’’ entail ‘‘[l]osses that
do not flow directly and immediately from
an injurious act but that result indirectly
from the act.’’23  A plain reading of ‘‘actual
loss or damage’’ does not include ‘‘conse-
quential loss’’ or ‘‘consequential damage.’’

The plain language of the Policy allows
for recovery of ‘‘actual loss or damage’’
and not consequential damages.  There-
fore, we conclude that the Policy does not
allow for the recovery of consequential
damages.

* * *

We hold that the determination of the
value of First American’s ship mortgages
unencumbered and subject to the neces-
saries liens involves genuine issues of ma-
terial fact.  We also hold that First
American is not entitled to consequential
damages.  Accordingly, we AFFIRM in

part, REVERSE in part, and REMAND
for further proceedings.
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19. See, e.g., Campbell v. Markel Am. Ins. Co.,
2000–1448, p. 11 (La.App. 1 Cir. 9/21/01);
822 So.2d 617, 624;  McGuire v. Davis Truck
Servs., Inc., 518 So.2d 1171, 1174 (La.App. 5
Cir.1988).

20. BLACK’S LAW DICTIONARY 963 (8th ed.2004).

21. Id. at 416.

22. Id. at 964.

23. Id. at 416.
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1. Federal Courts O574

The denial of a motion for summary
judgment based on qualified immunity is
immediately appealable under the collater-
al order doctrine to the extent that it turns
on an issue of law.  Fed.Rules Civ.Proc.
Rule 56(c), 28 U.S.C.A.

2. Federal Courts O574

Where the district court finds on a
motion for summary judgment that genu-
inely disputed, material fact issues pre-
clude a qualified immunity determination,
the Court of Appeals can review only their
materiality, not their genuineness.  Fed.
Rules Civ.Proc.Rule 56(c), 28 U.S.C.A.

3. Federal Courts O574

If a factual dispute must be resolved
to make a qualified immunity determina-
tion, that fact issue is material and the
Court of Appeals lacks jurisdiction over an
appeal of a denial of summary judgment
on qualified immunity grounds.  Fed.Rules
Civ.Proc.Rule 56(c), 28 U.S.C.A.

4. Federal Courts O766, 947

When a district denies a motion for
summary judgment based on qualified im-
munity simply because fact issues remain,
the Court of Appeals can either scour the
record and determine what facts the plain-
tiff may be able to prove at trial and
proceed to resolve the legal issues, or re-
mand so that the trial court can clarify the
order.  Fed.Rules Civ.Proc.Rule 56(c), 28
U.S.C.A.

5. Officers and Public Employees O119

Qualified immunity entitles a defen-
dant to avoid the burdens of litigation as
well as liability.

6. Federal Civil Procedure O2546

To negate a defense of qualified im-
munity and avoid summary judgment, the
plaintiff need not present absolute proof,

but must offer more than mere allegations.
Fed.Rules Civ.Proc.Rule 56(c), 28 U.S.C.A.

7. Civil Rights O1376(1, 2)

A court may conduct in any sequence
the two-pronged qualified immunity inqui-
ry, asking whether: (1) the defendant’s
conduct violated a constitutional right, and
(2) that right was clearly established at the
time of the misconduct.

8. Arrest O68(2)
To prevail on an excessive force claim

under the Fourth Amendment, a plaintiff
must show: (1) an injury, (2) which result-
ed directly and only from the use of force
that was clearly excessive, and (3) the
excessiveness of which was clearly unrea-
sonable.  U.S.C.A. Const.Amend. 4.

9. Arrest O68(2)
An officer’s use of deadly force is not

excessive, and thus no Fourth Amendment
violation occurs, when the officer reason-
ably believes that the suspect poses a
threat of serious harm to the officer or to
others.  U.S.C.A. Const.Amend. 4.

10. Arrest O68(2)
The question as to whether an offi-

cer’s use of deadly force is excessive in
violation of the Fourth Amendment is one
of objective reasonableness, not subjective
intent, and an officer’s conduct must be
judged in light of the circumstances con-
fronting him, without the benefit of hind-
sight.  U.S.C.A. Const.Amend. 4.

11. Arrest O68(2)
Police officer did not use excessive

force in violation of Fourth Amendment in
fatally shooting suspect, who was sitting in
vehicle idling on railroad tracks, where
suspect, in defiance of officers’ contrary
orders, reached under seat of his vehicle
and appeared to retrieve object that officer
reasonably believed to be weapon.
U.S.C.A. Const.Amend. 4.
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12. Civil Rights O1376(6)

Even if officer used excessive force in
violation of suspect’s Fourth Amendment
rights, by fatally shooting him as he sat in
vehicle idling on railroad tracks and, in
defiance of orders from police to show his
hands, reached under seat, officer was
qualifiedly immune from § 1983 liability,
inasmuch as officer’s conduct was objec-
tively reasonable in light of clearly estab-
lished legal rules at time of shooting, given
Supreme Court and Fifth Circuit prece-
dent authorizing deadly force when officer
had probable cause to believe that suspect
posed threat of serious physical harm.
U.S.C.A. Const.Amend. 4; 42 U.S.C.A.
§ 1983.

13. Civil Rights O1376(2)

To overcome the affirmative defense
of qualified immunity, a plaintiff must
show that the government official violated
clearly established statutory or constitu-
tional rights of which a reasonable person
would have known.

14. Civil Rights O1376(2)

Qualified immunity shields from civil
liability all but the plainly incompetent or
those who knowingly violate the law.

15. Civil Rights O1376(2)

If the law at the time of a constitu-
tional violation does not give an officer fair
notice that his conduct is unlawful, the
officer is immune from suit.

16. Civil Rights O1376(6)

The qualified immunity standard pro-
tects an officer with a mistaken, yet rea-
sonable, understanding of the law from the
hazy border between excessive and accept-
able force.

17. Civil Rights O1376(2)
The objective legal reasonableness of

an officer’s conduct, for purposes of quali-
fied immunity, must be assessed in light of
the legal rules that were clearly estab-
lished at the time of his action.

18. Civil Rights O1376(2)
A right is clearly established for pur-

poses of qualified immunity if, in light of
preexisting law, the unlawfulness of an
action would be apparent to a reasonable
officer.

Julian R. Murray (argued), Chehardy,
Sherman, Ellis, Murray, Recile, Griffith,
Stakelum & Hayes, L.L.P., Metairie, LA,
for Plaintiffs–Appellees.

Franz L. Zibilich (argued), Martiny &
Associates, Metairie, LA, for Defendants–
Appellants.

Appeal from the United States District
Court for the Eastern District of Louisi-
ana.

Before JONES, Chief Judge, and
PRADO and HAYNES, Circuit Judges.

EDITH H. JONES, Chief Judge:

Police officer Douglass Zemlik (‘‘Zem-
lik’’) fatally shot Michael D. Manis, Jr.,
(‘‘Manis’’) while responding to a call that
Manis’s vehicle was idling on railroad
tracks at an intersection in Gretna, Louisi-
ana.  Manis’s surviving children brought a
42 U.S.C. § 1983 action alleging that Zem-
lik used excessive force in violation of the
Fourth Amendment.  The district court
tersely denied Zemlik’s motion to sustain
qualified immunity without a written ex-
planation other than to conclude that ma-
terial fact issues exist.1  Zemlik has filed

1. The district court also denied summary
judgment on the plaintiffs’ state law negli-

gence claims against Officer Zemlik, Police
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this interlocutory appeal.  Because the
material facts in this case are undisputed
and do not establish a constitutional viola-
tion, we hold that summary judgment in
favor of Zemlik is appropriate.  Alterna-
tively, even if Zemlik used excessive force,
he is nonetheless entitled to qualified im-
munity because his conduct was not objec-
tively unreasonable in light of the clearly
established law at the time of his actions.
We reverse and remand to the district
court for entry of summary judgment.

I. BACKGROUND

Around 3:00 a.m. on October 3, 2005,
David and Janet Jenkins, a husband-and-
wife delivery team operating a tractor-
trailer rig, stopped at a red light at the
intersection of Gretna Boulevard and Belle
Chasse Highway.  Directly in front of the
rig, Manis’s Jeep Cherokee was idling on
the intersection’s railroad tracks and did
not move after two light cycles passed and
the Jenkinses sounded their horn.  David
Jenkins called the Gretna Police Depart-
ment and two units responded.  Sergeant
Scott Vinson (‘‘Vinson’’) parked his cruiser
in front of Manis’s SUV, approached and
observed Manis sleeping or passed out in
the driver’s seat, and then walked around
the back of the car to approach on the
passenger’s side.  Officer Douglass Zemlik
parked behind the Jenkinses’ rig and ap-
proached on the driver’s side.  At some
point, Vinson opened the passenger’s side
door and placed the Jeep in ‘‘park.’’  While
identifying themselves as policemen, both
officers verbally and physically tried to
wake Manis.

The parties dispute what happened after
Manis was roused.  According to Zemlik
and Vinson, Manis immediately began
shouting obscenities and flailing his arms
aggressively at them.  After Zemlik

opened the driver’s side door and attempt-
ed to calm Manis, Vinson turned the igni-
tion off and walked around the front of the
vehicle to join Zemlik.  Manis, still seat-
belted, then began to repeatedly reach un-
derneath the front seat.  The officers drew
their weapons and ordered Manis several
times to show his hands.  He ignored
them.  When Manis appeared to retrieve
some object and began to straighten up,
Zemlik fired four rounds, killing Manis.

The Appellees contend that Manis did
not curse the officers and only moved his
arms out of drunken confusion, not com-
bativeness.  They state that Manis, oblivi-
ous to his fastened seat belt, tried unsuc-
cessfully to get out of the Jeep at Zemlik’s
instruction.  Manis then leaned forward
over the front seat in a stupor, leading the
officers to order him to show his hands.
According to the Appellees, Zemlik shot
Manis as he was attempting to straighten
up and raise his hands in a display of
submission.  No weapon was recovered.

An autopsy showed that Manis was
drunk and under the influence of cocaine
and barbiturates at the time of his death.

II. JURISDICTION AND STANDARD
OF REVIEW

[1–3] ‘‘The denial of a motion for sum-
mary judgment based on qualified immuni-
ty is immediately appealable under the
collateral order doctrine ‘to the extent that
it turns on an issue of law.’ ’’  Flores v.
City of Palacios, 381 F.3d 391, 393 (5th
Cir.2004) (quoting Mitchell v. Forsyth, 472
U.S. 511, 530, 105 S.Ct. 2806, 2817, 86
L.Ed.2d 411 (1985)).  Where, as here, the
district court finds that genuinely disput-
ed, material fact issues preclude a qualified
immunity determination, this court can re-
view only their materiality, not their genu-
ineness.  Wagner v. Bay City, Tex., 227

Chief Arthur Lawson, and the City of Gretna, but this decision was not appealed.
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F.3d 316, 320 (5th Cir.2000) (citing Colston
v. Barnhart, 130 F.3d 96, 98 (5th Cir.
1997)).  If a factual dispute must be re-
solved to make the qualified immunity de-
termination, that fact issue is material and
we lack jurisdiction over the appeal.  See
Bazan ex rel. Bazan v. Hidalgo County,
246 F.3d 481, 483 (5th Cir.2001).

[4, 5] In this case, the district court
held without explanation that ‘‘there are
disputed issues of material fact as to
whether the defendant’s conduct was ob-
jectively reasonable in light of the legal
rules clearly established at the time of the
incident.’’  When the district court

denies the motion simply because ‘‘fact
issues’’ remain, this Court has two
choices.  We can either scour the record
and determine what facts the plaintiff
may be able to prove at trial and pro-
ceed to resolve the legal issues, or re-
mand so that the trial court can clarify
the order.

Thompson v. Upshur County, TX, 245
F.3d 447, 456 (5th Cir.2001) (citations omit-
ted).  Given the limited record here, and
because we are cognizant that qualified
immunity entitles a defendant to avoid the
‘‘burdens of litigation’’ as well as liability,
Mitchell, 472 U.S. at 526, 105 S.Ct. at
2815, we have reviewed the record, rather
than remand, and thus ‘‘resolv[e] immunity
questions at the earliest possible stage in
litigation.’’  Hunter v. Bryant, 502 U.S.
224, 227, 112 S.Ct. 534, 536, 116 L.Ed.2d
589 (1991) (per curiam).

[6] Whether there are material issues
of fact is reviewed de novo.  Ontiveros v.
City of Rosenberg, Tex., 564 F.3d 379, 382
(5th Cir.2009) (citing Freeman v. Gore, 483
F.3d 404, 410 (5th Cir.2007)).  The plain-
tiff’s factual assertions are taken as true to
determine whether they are legally suffi-
cient to defeat the defendant’s motion for
summary judgment.  Freeman, 483 F.3d
at 410.  ‘‘To negate a defense of qualified

immunity and avoid summary judgment,
the plaintiff need not present ‘absolute
proof,’ but must offer more than ‘mere
allegations.’ ’’  Ontiveros, 564 F.3d at 382
(quoting Reese v. Anderson, 926 F.2d 494,
499 (5th Cir.1991)).

III. DISCUSSION

[7] After Pearson v. Callahan, –––
U.S. ––––, 129 S.Ct. 808, 172 L.Ed.2d 565
(2009) (overruling in part Saucier v. Katz,
533 U.S. 194, 121 S.Ct. 2151, 150 L.Ed.2d
272 (2001)), a court may conduct the two-
pronged qualified immunity inquiry—
whether (1) defendant’s conduct violated a
constitutional right and (2) that right was
clearly established at the time of the mis-
conduct—in any sequence.  Here, the
summary judgment record supports a find-
ing in favor of Officer Zemlik on both
prongs.

A. Constitutional Violation

[8–10] To prevail on an excessive force
claim, a plaintiff must show ‘‘(1) an injury,
(2) which resulted directly and only from
the use of force that was clearly excessive,
and (3) the excessiveness of which was
clearly unreasonable.’’  Ontiveros, 564
F.3d at 382 (quoting Freeman v. Gore, 483
F.3d 404, 416 (5th Cir.2007)).  An officer’s
use of deadly force is not excessive, and
thus no constitutional violation occurs,
when the officer reasonably believes that
the suspect poses a threat of serious harm
to the officer or to others.  Id. (citing
Mace v. City of Palestine, 333 F.3d 621,
623 (5th Cir.2003)).  The question is one of
‘‘objective reasonableness,’’ not subjective
intent, and an officer’s conduct must be
judged in light of the circumstances con-
fronting him, without the benefit of hind-
sight.  Id. at 382–83 (citing Graham v.
Connor, 490 U.S. 386, 396–97, 109 S.Ct.
1865, 1872, 104 L.Ed.2d 443 (1989)).
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This court has found an officer’s use of
deadly force to be reasonable when a sus-
pect moves out of the officer’s line of sight
such that the officer could reasonably be-
lieve the suspect was reaching for a weap-
on.  See Ontiveros, 564 F.3d at 385;  Reese
v. Anderson, 926 F.2d 494, 501 (5th Cir.
1991);  Young v. City of Killeen, TX., 775
F.2d 1349, 1352–53 (5th Cir.1985).  In On-
tiveros, the suspect ignored the officer’s
commands to show his hands and was shot
when he reached into a boot for what the
officer believed could have been a weapon.
564 F.3d at 381.  In Reese, the suspect
repeatedly disobeyed the officer’s instruc-
tions to raise his hands, drawing fire when
he tipped his shoulder and reached below
the officer’s line of sight to the floorboard
of his vehicle.  926 F.2d at 500.  In Young,
the suspect responded to the officer’s or-
der to step out of his car by reaching down

to the floorboard instead, also drawing
fire.  775 F.2d at 1351.  In this case, Zem-
lik testified in his deposition that Manis
ignored approximately five commands to
show his hands and repeatedly reached
under the front seat.  Zemlik stated that
he fired his weapon when Manis ‘‘made a
bigger lunge like he had retrieved some-
thing.’’  Vinson’s deposition corroborated
Zemlik’s testimony,2 as did the statements
of David and Janet Jenkins, the only other
eyewitnesses.3

[11] The Appellees do not dispute the
only fact material to whether Zemlik was
justified in using deadly force:  that Manis
reached under the seat of his vehicle and
then moved as if he had obtained the
object he sought.  The Appellees state in
passing that Manis was ‘‘supposedly reach-

2. ‘‘[H]is [Manis’s] body actually dipped down,
and from my vantage points, both of his arms
completely disappeared.  I could not see nei-
ther one of them.  Officer Zemlik instantly
started shouting commands to him.  ‘Let me
see your hands.  Let me see your hands.  Let
me see your hands.’ TTT

Well, like I said, his hands were underneath
the seat, and he made like, and I know that he
cannot write down what I am trying to show
you, but he was making motions like this, like
kind of rocking like he was reaching for
something underneath the seat.  This went
on, and then finally it came to a point where
it appeared or I believed that he was obtain-
ing whatever it was that he was trying to get
because he started to do this.  His body kind
of jerks up a little bit.  It just gives you the
appearance that he was able to gain control
of whatever it was he was reaching for.’’

3. Third party statements included in a police
report are not admissible under the public
records exception to the hearsay rule.  2
MCCORMICK ON EVIDENCE § 296 (6th ed.2006).
We consider the Jenkins’s statements, con-
tained in the Gretna Police Department’s in-
vestigative report, only because neither party
objected to the admissibility of the statements
in the proceedings below.

* * *

‘‘[D.]Jenkins:  Let me see your hands, let
me see your hands.  Both of them [Zemlik
and Vinson] were screaming that.  Then
that’s when the uh TTT after several repeats of
that, that’s when um TTT it looked like the guy
[Manis] he made some kind of jerk or some-
thing.  I know I saw the car move right
before he opened fire TTTT

Becnel:  TTT  What did you actually see?
Jenkins:  Um TTT kind of like he was trying

to yank something inside.  Like he was with
his arm or something.  Like I said I could not
see his arm.  The arm that had disappeared
TTTT

Jenkins:  So it was like he was trying to
lean down reaching something.’’

* * *
‘‘[J.] Jenkins:  TTT  And the next thing you

know his hands go down and the officers both
officers were yelling.  They drew their guns
and they started yelling you know ‘get your
hands up, get your hands up.’  Um TTT ‘get
them where we could see them.’  And he
[Manis] didn’t comply and then rounds were
fired.

Becnel:  Ok before the rounds were fired,
did he make any other movements anywhere
else?

Jenkins:  Just—just jerking and like I said
the arm went down.  The hands or at least
that one arm went down and it just jerking.’’
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ing’’ under the driver’s seat and that he
‘‘allegedly had his hand’’ there, but they
nowhere offer evidence calling into ques-
tion whether Manis actually reached under
the seat in defiance of the officers’ com-
mands.  At most, the Appellees point to
their expert’s affidavit, in which the expert
concedes that without a visual demonstra-
tion of Manis’s actions, he cannot opine
definitively whether deadly force was justi-
fied.  The expert’s subsequent speculation
that deadly force was unjustified is insuffi-
cient to create a genuine, material fact
issue.  See Ontiveros, 564 F.3d at 384.

Additionally, the Appellees argue that
Zemlik ‘‘knew there wasn’t [a weapon]’’ by
pointing to the fact that neither Vinson nor
Zemlik checked under the seat for a weap-
on after Manis was shot.  But this undis-
puted fact does not contradict Zemlik’s
testimony that he shot Manis because he
believed Manis had retrieved a weapon.
As in Ontiveros, the Appellees ‘‘are at-
tempting to use [this] undisputed fact[ ] to
imply a speculative scenario that has no
factual support.’’  564 F.3d at 383.  In
contrast, Zemlik’s testimony, like that of
the officer in Ontiveros, is corroborated by
the other officer who was present at the
scene as well as two eyewitnesses.  Id.

Appellees also argue various points
based upon their perception of Manis’s
actual intention underlying his conduct.
However, Manis’s actual intention—if, in-
deed, that could be discerned—is not the
test.  The question is whether in view of
Manis’s conduct, Zemlik was objectively
reasonable in believing Manis posed a
threat of serious harm.

Nor are any of the other disputed facts
material to the Appellees’ claim of exces-
sive force.  The Appellees assert that
Manis did not curse the officers, did not
make a fist when flailing his arms, and
attempted to comply with the officers’ in-
structions to step out of his car.  They

point to inconsistencies in the police offi-
cers’ depositions regarding which officer
Manis lunged toward when he was shot,
the direction Manis was facing, and wheth-
er Vinson saw something in Manis’s hand.
They take issue with Zemlik’s testimony
concerning the length of time he shouted
at Manis to show his hands.  Finally, they
question whether any weapon was ulti-
mately located under Manis’s seat and con-
tend that the Gretna Police Department’s
investigation of the shooting was biased.
None of these assertions, however, bear on
whether Manis, in defiance of the officers’
contrary orders, reached under the seat of
his vehicle and appeared to retrieve an
object that Zemlik reasonably believed to
be a weapon.  This was the act that led
Zemlik to discharge his weapon, and it is
undisputed.  In light of Manis’s undisput-
ed actions, Zemlik’s use of force was not
excessive.

B. Existence of a Clearly
Established Right

[12–16] Even if we found, contrary to
our above conclusion, that Zemlik violated
Manis’s Fourth Amendment rights, sum-
mary judgment in favor of Zemlik would
still be appropriate because his conduct
was objectively reasonable in light of the
clearly established legal rules at the time
of the shooting.  To overcome the affirma-
tive defense of qualified immunity, a plain-
tiff must show that the government official
violated clearly established statutory or
constitutional rights of which a reasonable
person would have known.  Harlow v.
Fitzgerald, 457 U.S. 800, 818, 102 S.Ct.
2727, 2738, 73 L.Ed.2d 396 (1982).  Quali-
fied immunity shields from civil liability
‘‘all but the plainly incompetent or those
who knowingly violate the law.’’  Malley v.
Briggs, 475 U.S. 335, 341, 106 S.Ct. 1092,
1096, 89 L.Ed.2d 271 (1986).  If the law at
the time of a constitutional violation does
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not give the officer ‘‘fair notice’’ that his
conduct is unlawful, the officer is immune
from suit.  Brosseau v. Haugen, 543 U.S.
194, 198, 125 S.Ct. 596, 599, 160 L.Ed.2d
583 (2004).  This standard thus protects an
officer with a mistaken, yet reasonable,
understanding of the law from the ‘‘hazy
border between excessive and acceptable
force.’’  Id at 201, 125 S.Ct. at 600 (quoting
Saucier v. Katz, 533 U.S. 194, 206, 121
S.Ct. 2151, 2158, 150 L.Ed.2d 272 (2001)).

[17, 18] Accordingly, the ‘‘objective le-
gal reasonableness’’ of an officer’s conduct
must be ‘‘assessed in light of the legal
rules that were ‘clearly established’ at the
time’’ of his action.  Anderson v. Creigh-
ton, 483 U.S. 635, 639, 107 S.Ct. 3034,
3038, 97 L.Ed.2d 523 (1987) (citation omit-
ted).  A right is clearly established if, in
light of preexisting law, the unlawfulness
of an action would be apparent to a reason-
able officer.  Id. at 640, 107 S.Ct. at 3039.
The inquiry here is whether, under the law
in effect at the time that Zemlik shot
Manis, no reasonable officer could have
believed deadly force was lawful when a
suspect disobeyed commands to show his
hands, moved his hands out of the officer’s
line of sight, and appeared to retrieve a
weapon.4

Before October 2005, Supreme Court
precedent and cases in this circuit author-
ized deadly force when an officer had
‘‘probable cause to believe that the suspect
pose[d] a threat of serious physical harm.’’
See, e.g., Tennessee v. Garner, 471 U.S. 1,

11–12, 105 S.Ct. 1694, 1701, 85 L.Ed.2d 1
(1985);  Reese v. Anderson, 926 F.2d 494,
500–01 (5th Cir.1991);  Young v. City of
Killeen, TX., 775 F.2d 1349, 1352–53 (5th
Cir.1985).  Applying that precedent, this
court upheld the use of deadly force when
a suspect reached below an officer’s sight
line in defiance of contrary orders and
appeared to retrieve a gun.  See Reese,
926 F.2d at 501;  Young, 775 F.2d at 1353.
Thus, far from clearly establishing that
Zemlik’s conduct was unlawful, the control-
ling authority in this jurisdiction did not
prohibit his use of deadly force in the
similar situation confronting him.  More-
over, even if contrary authority existed,
the ‘‘cases taken together [would] undoubt-
edly show that this area is one in which
the result depends very much on the facts
of each case’’ and certainly would not
‘‘clearly establish’’ that Zemlik’s conduct
violated the Fourth Amendment.  Bros-
seau v. Haugen, 543 U.S. 194, 201, 125
S.Ct. 596, 600, 160 L.Ed.2d 583 (2004).
Therefore, Zemlik’s actions were objective-
ly reasonable under clearly established
law, and he is entitled to qualified immuni-
ty.

CONCLUSION

Even if the disputed facts are construed
favorably to the Appellees, summary judg-
ment is appropriate because none of the
disputed facts on which the district court
may have relied in denying summary judg-
ment are material.  Under this court’s
precedents, Officer Zemlik could have rea-

4. We note that the ‘‘right’’ that must be clear-
ly established is not Manis’s general Fourth
Amendment right to be free from an unrea-
sonable seizure.  The Supreme Court has ex-
plained that ‘‘the right allegedly violated must
be defined at the appropriate level of specific-
ity before a court can determine if it was
clearly established.’’  Wilson v. Layne, 526
U.S. 603, 615, 119 S.Ct. 1692, 1700, 143
L.Ed.2d 818 (1999) (citing Anderson, 483 U.S.
at 641, 107 S.Ct. at 3040).  Otherwise,

‘‘[p]laintiffs would be able to convert the rule
of qualified immunity TTT into a rule of virtu-
ally unqualified liability simply by alleging
violation of extremely abstract rights.’’
Anderson, 483 U.S. at 639, 107 S.Ct. at 3039.
Thus, we conduct the more particularized in-
quiry of whether preexisting law clearly es-
tablished Manis’s right to be free from deadly
force in the circumstances Zemlik confronted.
See id. at 640–41, 107 S.Ct. at 3039.
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sonably believed that Manis posed a threat
of serious physical harm to himself or to
others when Manis moved his arm out of
Zemlik’s sight and reasonably appeared to
be reaching under his seat for a weapon.
Zemlik’s use of deadly force did not violate
Manis’s Fourth Amendment rights;  more-
over, Zemlik’s conduct was objectively rea-
sonable in light of clearly established law.
The judgment of the district court is RE-
VERSED, and the case is REMANDED
for entry of judgment in favor of Appel-
lant.
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Background:  Defendant was convicted in
the United States District Court for the
Northern District of Texas, Robert A. Ju-
nell, J., of conspiracy to commit promotion-
al money laundering, and was sentenced to
94 months’ imprisonment. Defendant ap-
pealed.

Holdings:  The Court of Appeals, E. Gra-
dy Jolly, Circuit Judge, held that:

(1) district court’s failure to require the
government to prove that money de-
fendant transported in his vehicle con-
stituted profits from illegal drug activi-

ty, and not simply receipts, was not
plain error;

(2) evidence of intent was sufficient to sup-
port conviction;

(3) evidence that defendant was part of
conspiracy was sufficient to support
conviction; and

(4) district court could adopt sentencing
enhancement recommendations of pre-
sentence report without further find-
ings or investigation.

Affirmed.

DeMoss, Circuit Judge, specially con-
curred and filed opinion.

1. Criminal Law O1134.27
Fact that in its appellate brief on de-

fendant’s appeal of conviction for conspira-
cy to commit promotional money launder-
ing, government agreed with defendant
that de novo review was appropriate did
not require application of such standard;
parties could not control court of appeals’
standard of review.  18 U.S.C.A.
§ 1956(a)(1).

2. Criminal Law O1030(1)
Court of appeals can reverse a crimi-

nal conviction for plain error only when
the trial court (1) commits an error (2) that
was plain and (3) affects the defendant’s
substantial rights; if court finds those
three factors, it will reverse only if the
error seriously affects the fairness, integri-
ty, or public reputation of judicial proceed-
ings.

3. Criminal Law O1030(3)
District court’s failure, in prosecution

for conspiracy to commit promotional mon-
ey laundering, to require the government
to prove that money defendant transported
in his vehicle constituted profits from ille-
gal drug activity, and not simply receipts,
was not plain error, despite Supreme
Court’s decision in United States v. Santos


